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H5339.1

SUBSTI TUTE HOUSE BI LL 2952

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By House Judiciary (originally sponsored by Representatives O Brien
Kirby, Sullivan, Schual -Berke, Ericks, Kelley, and Conway)

READ FI RST TI ME 02/ 05/ 08.

AN ACT Relating to allowing civil forfeiture of conveyances used in
prostitution-related offenses; and adding a new section to chapter
9A. 88 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 9A 88 RCW
to read as foll ows:

(1)(a) Except as provided in (b) through (e) of this subsection
the following are subject to seizure and forfeiture and no property
right exists in them Al conveyances, including aircraft, vehicles,

or vessels, which are used, or intended for wuse, in any nmanner to
facilitate a violation of RCW 9.68A 100, 9.68A 101, 9.68A 102,
9A. 88. 030, 9A. 88.070, 9A. 88.080, 9A 88.085, or 9A 88.110, within an
area desi gnated under subsection (11) of this section.

(b) No conveyance used by any person as a comon carrier in the
transaction of business as a common carrier is subject to forfeiture
under this section unless it appears that the owner or other person in
charge of the conveyance is a consenting party or privy to a violation
of an offense listed in (a) of this subsection.
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(c) No conveyance is subject to forfeiture under this section by
reason of any act or om ssion established by the owner thereof to have
been conmmtted or omtted wthout the owner's know edge or consent.

(d) Aforfeiture of a conveyance encunbered by a bona fide security
interest is subject to the interest of the secured party if the secured
party neither had know edge of nor consented to the act or om ssion.

(e) Wen the owner of a conveyance has been arrested for a
violation of an offense listed in (a) of this subsection, the
conveyance in which the person is arrested may not be subject to
forfeiture unless it is seized or process is issued for its seizure
within ten days of the owner's arrest.

(2) Personal property subject to forfeiture under this section may
be seized by any l|law enforcenent officer of this state upon process
i ssued by any superior court having jurisdiction over the property.
Sei zure of personal property w thout process may be nmade if:

(a) The seizure is incident to an arrest or a search under a search
war r ant ;

(b) The property subject to seizure has been the subject of a prior
judgnment in favor of the state in a crimnal injunction or forfeiture
proceedi ng based upon this section;

(c) A law enforcenent officer has probable cause to believe that
the property was used or is intended to be used in violation of an
offense listed in subsection (1)(a) of this section.

(3) In the event of seizure pursuant to subsection (2) of this
section, proceedings for forfeiture shall be deenmed comenced by the
sei zure. The | aw enforcenent agency under whose authority the seizure
was made shall cause notice to be served within fifteen days foll ow ng
sei zure on the owner of the property seized and the person in charge
t hereof and any person having any known right of interest therein,
i ncluding any conmunity property interest, of the seizure and intended
forfeiture of the seized property. Notice of seizure in the case of
property subject to a security interest that has been perfected by
filing a financing statenent in accordance with chapter 62A. 9A RCW or
a certificate of title, shall be nmade by service upon the secured party
or the secured party's assignee at the address shown on the financing
statenent or certificate of title. The notice of seizure in other
cases may be served by any nethod authorized by law or court rule
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including but not limted to service by certified mail with return
recei pt requested. Service by mail shall be deened conplete upon
mailing wthin the fifteen-day period follow ng the seizure.

(4) If no person notifies the seizing |law enforcenent agency in
witing of the person's claim of ownership or right to possession of
itens specified in subsection (1) of this section within forty-five
days of the seizure, the item seized shall be deened forfeited.

(5) If any person notifies the | aw enforcenent agency in witing of
the person's claim of ownership or right to possession of itens
specified in subsection (1) of this section within forty-five days of
the seizure, the person or persons shall be afforded a reasonable
opportunity to be heard as to the claimor right. The hearing shall be
before the chief |aw enforcenent officer of the seizing agency or the
chief law enforcenment officer's designee, except where the seizing
agency is a state agency as defined in RCW 34.12.020(4), the hearing
shal |l be before the chief |aw enforcenent officer of the seizing agency
or an admnistrative l|law judge appointed under chapter 34.12 RCW
except that any person asserting a claimor right nmay renove the matter
to a court of conpetent jurisdiction. Renoval of any matter involving
personal property may only be acconplished according to the rules of
civil procedure. The person seeking renoval of the matter nust serve
process against the state, county, political subdi vi si on, or
muni ci pality that operates the seizing agency, and any other party of
interest, in accordance with RCW 4.28.080 or 4.92.020, wthin
forty-five days after the person seeking renoval has notified the
sei zing | aw enforcenent agency of the person's claim of ownership or
right to possession. The court to which the matter is to be renoved
shall be the district court when the aggregate value of personal
property is within the jurisdictional limt set forth in RCW 3. 66. 020.
A hearing before the seizing agency and any appeal therefrom shall be
under Title 3 RCW In all cases, the burden of proof is upon the | aw
enforcenent agency to establish, by a preponderance of the evidence,
that the property is subject to forfeiture.

The seizing |law enforcenent agency shall pronptly return the
article or articles to the claimant upon a determnation by the
admnistrative law judge or court that the claimant is the present
lawful owner or is lawmfully entitled to possession thereof or itens
specified in subsection (1) of this section.
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(6) In any proceeding to forfeit property under this section, where
the claimnt substantially prevails, the claimant is entitled to
reasonabl e attorneys' fees reasonably incurred by the claimnt. I n
addition, in a court hearing between two or nore claimants to the
article or articles involved, the prevailing party is entitled to a
judgnent for costs and reasonabl e attorneys' fees.

(7) When property is forfeited under this section, the seizing | aw
enf orcenment agency may:

(a) Retain it for official use or upon application by any |aw
enf orcenent agency of this state rel ease such property to such agency
for the exclusive use of enforcing the provisions of this chapter;

(b) Sell that which is not required to be destroyed by |aw and
which is not harnful to the public; or

(c) Request the appropriate sheriff or director of public safety to
take custody of the property and renove it for disposition in
accordance wth | aw.

(8)(a) When property is forfeited, the seizing agency shall keep a
record indicating the identity of the prior owner, if known, a
description of the property, the disposition of the property, the val ue
of the property at the tine of the seizure, and the anount of proceeds
realized fromdisposition of the property.

(b) Each seizing agency shall retain records of forfeited property
for at | east seven years.

(c) Each seizing agency shall file a report including a copy of the
records of forfeited property with the state treasurer each cal endar

quarter.
(d) The quarterly report need not include a record of forfeited
property that is still being held for use as evidence during the

i nvestigation or prosecution of a case or during the appeal from a
convi ction.

(9)(a) By January 31st of each year, each seizing agency shall
remt to the state treasurer an anount equal to the greater of ten
percent of the net proceeds of any property forfeited during the
precedi ng cal endar year or the net proceeds of any property forfeited
during the year mnus the admnistrative costs of the forfeiture.
Money remtted shall be deposited in the prostitution prevention and
i ntervention account established under RCW 43. 63A. 740.
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(b) The net proceeds of forfeited property is the value of the
forfeitable interest in the property after deducting the cost of
satisfying any bona fide security interest to which the property is
subject at the time of the seizure; and in the case of sold property,
after deducting the cost of sale, including reasonable fees or
conmi ssions paid to i ndependent selling agents.

(c) The value of sold forfeited property is the sale price. The
value of retained forfeited property is the fair market value of the
property at the tinme of seizure, determned by reference to any
applicable commonly used i ndex. A seizing agency nay use, but need not
use, an independent qualified appraiser to determne the value of
retai ned property. |If an appraiser is used, the value of the property
appraised is net of the cost of the appraisal. The value of destroyed
property is zero.

(d) The adm nistrative costs of the forfeiture include, but are not
limted to, the costs of inpoundnent, tow ng, hearings, and enpl oyee
tinme.

(10) Forfeited property and net proceeds not required to be paid to
the state treasurer shall be retained by the seizing |aw enforcenent
agency excl usively for t he expansi on and I npr ovenent of
prostitution-related [aw enforcenent activity. Money retai ned under
this section may not be used to suppl ant preexisting funding sources.

(11) A local governing authority may designate areas w thin which

conveyances are subject to forfeiture wunder this section. The
designati on nust be based on evidence indicating that the area has a
di sproportionate nunber of arrests for the offenses listed in
subsection (1)(a) of this section as conpared to other areas. The

| ocal governing authority shall post signs that indicate that the area
has been desi gnated under this subsection.

--- END ---
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